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1 Introduction

Under the American Rule 14a-8 of the Securities
Exchange Commission, minority shareholders with a
relatively small amount of a company’s securities have
the opportunity to ‘have a say’ on significant corporate
matters by means of the submission of proposals in the
proxy materials. This governance mechanism has
become widespread and trendy as it enhances the com-
munication between shareholders and the management,
as well as among shareholders themselves. In particular,
its popularity has notably increased among social acti-
vists, as such rule is an attractive tool for them to ach-
ieve corporate social accountability. Consequently,
social proposals of shareholders are being considered a
useful tool in shifting the strategic direction of compa-
nies in a more sustainable direction.
The court case Lovenheim v. Iroquois Brands, Ltd.1 illus-
trates one of the first relevant attempts of shareholder
involvement in corporate social policies by means of a
shareholders’ proposal.2 In essence, it deals with the

* PhD Fellow Maastricht University.
1. Lovenheim v. Iroquois Brands, Ltd. (1985) 618 F. Supp. 554 (D.D.C.).
2. Other attempts of shareholder social proposals were promoted in the

1970s as illustrated in Campaign GM in 1970 and Medical Committee
for Human Rights v. SEC in 1972. The first case addressed the efforts of
a group known as Campaign GM in requiring General Motors’ manage-
ment by means of several social proposals, crash test specifications,
vehicle pollution standards, automobile warranties, mass transit and
minority group employment. Campaign GM generated substantial pub-
lic interest and demonstrated that social proposals have proven to be a
viable tool in the battle against corporate irresponsibility. See Schwartz
2012. Two years later, Medical Committee for Human Rights v. Sec
(432 F.2d 659 D.C. Cir. 1970) opened the debate on corporate democ-
racy foundations concerning shareholders. Medical Committee for
Human Rights, shareholder of Dow Chemical Company, wanted to
include a proposal recommending ceasing the manufacturing of napalm
(aluminium soap made of naphthenic and palmitic acids used in war-
fare) used during the Vietnam conflict. The product was developed in
cooperation with the US Army. Dow Chemical Company declined the
inclusion of the proposal based on the exclusion that was promoting
‘general economic, political, racial, religious, social or similar causes’ and
that it was dealing with a ‘matter relating to the conduct of the ordinary
business operations’. The SEC considered that such inclusion was in
accordance with Rule 14a-8. However the court held that the determi-
nation by the SEC was reviewable as there was no basis for the exclu-
sion based – among other reasons – on which the foundations of Rule
14a-8 relied on the philosophy of ‘corporate democracy’. See “Liberal-
izing Rule 14a-8 Liberalizing SEC Rule 14a-8 Through the Use of Advi-
sory Proposals”, 80 The Yale Law Journal 4, 1971, pp. 845-864 and
O’Brien 1984.

empowerment of a minority shareholder voicing his
concern about a social issue and confirms that the inte-
gration of social policies within large public corporations
is not exclusively the domain of management. Minority
shareholders can foster such a task as well.
Is it possible for minority shareholders to pressure the
management to use the company’s assets in a more
socially responsible but likely less profitable manner?
This paper analyzes the chances for minority sharehold-
ers in American large public companies to include pro-
posals in the company’s proxy materials with the aim to
question the current corporate policy. Additionally, it
also implies that the increasing submission of social pro-
posals in a country traditionally promoter of a share-
holders’ primacy model along with the scare activity of
shareholders’ proposals in Continental European juris-
dictions is fostering the process of converge between the
main corporate governance models; the shareholder-ori-
ented model and the stakeholder-oriented model,
respectively.

2 The Social Proposal of Peter
Lovenheim

In 1981, Peter Lovenheim became a minority sharehold-
er of Iroquois Brands, Ltd. (Iroquois). With two hun-
dred shares of common stock, Lovenheim was optimis-
tic about the company’s performance in the natural and
healthy food market.3 A few months later, he realized
that the company was distributing gourmet French pâté
de foie gras (pâté), the manufacture of which he believed
involved a form of animal cruelty consisting of the pro-
cess of force-feeding geese to enlarge their livers and
thus producing a larger quantity of pâté.4
Lovenheim decided to take action and submitted a
shareholders’ proxy proposal ruled under Section 14a-8
in the Securities Exchange Act of 1934 (Rule), to be
included in the company’s proxy material in advance of

3. Telman 2012, pp. 291-339.
4. “Force-feeding usually begins when the geese are four months old. On

some farms where feeding is mechanized, the bird’s body and wings are
placed in a metal brace and its neck is stretched. Through a funnel
inserted 10-12 inches down the throat of the goose, a machine pumps
up to 400 grams of corn-based mash into its stomach. An elastic band
around the goose’s throat prevents regurgitation. When feeding is
manual, a handler uses a funnel and stick to force the mash down…”
See Lovenheim v. Iroquois Brands, Ltd. (1985) 618 F. Supp. 554
(D.D.C.).
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the annual shareholders’ meeting to be held in May
1983.5 The proposal consisted of a request for the com-
pany to investigate the process of producing the pâté
and, thereafter, inform the shareholders of the outcomes
through expert consultation by means of a special com-
mittee. The report was meant to conclude whether the
production involved a type of animal cruelty and, if this
was the case, to determine whether or not the continued
distribution of the product should cease until a more
humane production method was implemented.6
As the control over ordinary business operations has
always been part of managers’ discretion in the United
States (US), in that time, for an individual minority
shareholder, it seemed almost impossible to directly
request the discontinuity of the product,7 nor would it
have been possible to accuse the company of distribut-
ing a product which was produced with the involvement
of a form of animal cruelty. Such type of action could
have been seen as a general political demand. Instead,
the proponent asked the company to take notice, by
means of a special committee, of the likely infringe-
ments in the production of one of its products that pre-
sumably involved forms of animal cruelty.8 This strat-
egy was good and, if the proposal would be accepted,
the internal committee would likely prove that there was
a social issue involved.
In Lovenheim’s first attempt, Iroquois included the
proposal in the proxy materials, but the management,
firmly resistant, recommended voting against it, as the
product represented a small percentage of the compa-
ny’s business.9 Lovenheim was, however, able to gather
over 5 percent of the casting votes, which he considered
a good result, and decided to pursue a second attempt.
Yet a few months later, the Securities Exchange Com-
mission (SEC) revised the Rule and added new provi-
sions of eligibility and exclusion, a revision, which was
interpreted as a restriction in detriment of the share-
holders to access the proxy materials.10

The new eligibility provisions required the proponent to
hold at least 1 percent or $1,000 worth of the corpora-
tion’s stock and to have held it for at least one year prior
to submitting the proposal. Moreover, the new provi-
sions would exclude those proposals relating to business
operations, which accounted for less than 5 percent of
the issuer’s total assets and for less than 5 percent of net

5. Telman 2012. At the moment, Lovenheim became a minority share-
holder of Iroquois; he was the Government Relations Counsel for the
Human Society of the US in Washington, DC.

6. Ibid.
7. In that time, the proponent did not afford sufficient resources for a

proxy war threat.
8. Telman 2012.
9. Ibid. Iroquois management gave the following reasons for its opposi-

tion: “(1) Iroquois exercised no control over the production of the
French pâté; (2) the product is tested and approved by the Federal Food
and Drug Administration (FDA); (3) it is unnecessary to form a panel of
directors to study an issue over which the board has no control; and (4)
the product in question ‘represents an infinitely small percent of Iro-
quois’ sale and profits’ – in fact the expert consultation called for in the
proposal would entail costs in excess of the expected profitability of the
product.”

10. Lazaroff 1997, pp. 33.

earnings and gross sales and were not otherwise signifi-
cantly related to the issuer’s business. With this oppor-
tunity, Iroquois, supported by a ‘no action letter’11

issued by the SEC, opposed to the social requirement
for approval in the forthcoming shareholders’ meeting.
Lovenheim went to court seeking an order to reverse
such an action.
Lovenheim v. Iroquois Brands, Ltd. concerned the inter-
pretation of Rule 14a-8(i)(5) based on the economic and
social significance given to a particular business. Iro-
quois excluded the proposal from the proxy materials
because the product in question did not satisfy the
threshold of Rule 14a-8(i)(5) and its pâté operations
were not ‘otherwise significantly related’ to the busi-
ness.12 The defendant stated that the SEC wanted to
add an economic interpretation to the exclusion.13 The
plaintiff argued that his proposal was significantly rela-
ted to the firm’s business and that the exposed exclusion
should not be interpreted as purely economic as other
non-economic tests of significance, social or ethical,
could also be applicable.
Despite the economic insignificance of the pâté opera-
tions, the plaintiff received the requested preliminary
injunction relief from the court.14 The court concluded
that although the SEC had adopted a 5 percent test of
economic significance in its last revision, the proposals
were to be included notwithstanding ‘their failure to
reach the specified economic threshold if a significant
relationship to the issuer’s business was demonstrated
on the face of the resolution or supporting statement’.15

Overall, the court stated that the meaning of ‘signifi-
cantly related’ is not limited to economic significance;16

meaning that there was room for ethical and social pro-

11. No-action letters are issued by the SEC staff expressing that it will not
pursue action against the company if the proposal is omitted.

12. According to the defendant statements, Iroquois in that moment
obtained “…. annual revenues of $141 million with $6 million in annual
profits and $78 million in assets. In contrast, the pâté sales were just
$79,000 last year, representing a net loss on pâté sales of $3,121. Iro-
quois was having only $34,000 in assets related to pâté. Thus none of
the company’s net earnings and less than 5 percent of its assets were
implicated by Lovenheim’s proposal. The levels were obviously far
below the 5 percent threshold set forth in the first portion of the excep-
tion claimed by Iroquois…” See Lovenheim v. Iroquois Brands, 618 F.
Supp. 554, 556 n.2 (D.D.C. 1985) (citing Affidavit of Iroquois’ President
and Mc Affrey).

13. Lazaroff 1997.
14. Ibid. See also Bainbridge 2008. In relation to the court’s decision there

were four relevant interpretations: “…(1) the rule itself was ambiguous;
(2) the SEC previously had required inclusion of important social policy
questions even where less than 1 percent of the firm’s assets or earn-
ings were implicated by the question; (3) in adopting the present 5 per-
cent threshold tests, the SEC said proposals falling short of the thresh-
olds still must be included if their significance appeared on the face of
the proposal; (4) the earlier Medical Committee decision implied that
proposals involving general political and social concerns were accepta-
ble…”

15. 618 F. Supp. 554, 556 n. 2 (D.D.C. 1985)…citing the court opinion
based on the Securities Exchange Commission Act Release No.
19,135,47 Fed. 47,420,47,428 (1982).

16. 618 F. Supp. 554, 556 n.2 (D.D.C. 1985).
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posals to be submitted even if the economic threshold
was not achieved.17

3 The Empowerment of ‘Non-
Financial’ Minority
Shareholders

Lovenheim v. Iroquois Brands, Ltd. is an early case based
on the power that shareholders can exert on managerial
decisions for the incorporation of social policies. Like-
wise, the case implies the shift from the figure of the
individual shareholder activist into the institutional
one.18 Lovenheim acting on his own, but also on behalf
of the Humane Society of the United States, was at that
time an individual investor facing all the difficulties of a
controversial shareholders’ proposal mechanism.19

3.1 From Social Proponent to Social Activist
Even though Lovenheim’s proposal was finally admitted
to be included in the proxy materials, he only received
the support of less than 8 percent of the casting votes.
The result was insufficient to convince the shareholders’
meeting to approve examining the existence of any form
of animal cruelty within the pâté production. This raises
the question of whether or not Lovenheim’s action was
ultimately a failure. In a certain way, it was a failure, as
it did not convince the shareholders’ meeting or the
managers, to examine the geese-feeding process. How-
ever, it is worth noting that after the court decision, Iro-
quois sold the pâté unit, exemplifying a change in the
business direction. Thus, the Rule served as an effective
mechanism for influencing managerial decisions. In-
deed, it was not that relevant that the company never
assigned funds and time to examining the social issue,
nor it incorporated new social policies within its opera-
tions. Just the decision to divest the questioned unit in
itself was a clear indication of the empowerment of a
minority shareholder achieving its goal. After Loven-
heim’s court decision, there was a new legal precedent
confirming the empowerment of minority ‘social’ share-
holders via proxy solicitations.
Peter Lovenheim became a social activist. Social pro-
posals of a shareholder may easily result in corporate
activism. This type of activism basically arises from

17. Ibid. The social and ethical significance of the court decision was sup-
ported in the humane treatment of animals as among the foundations
of western culture and cites, the Seven Laws of Noah, an animal protec-
tion statute enacted by the Massachusetts Bay Colony in 1641, numer-
ous federal statutes enacted since 1877, and animal protection laws
existing in all 50 states and the District of Columbia. Additional support
was found in leading organizations in the field of animal care as the
American Society for the Prevention of Cruelty to Animals and the
Humane Society of the United States for measures aimed at discontinu-
ing use of force-feeding.

18. Telman 2012.
19. Lazaroff 1997.

shareholders’ expectations of social result.20 Contempo-
rary literature on corporate social responsibility issues
regards shareholders’ proposals as tools of activism.21

Typically they are associated with the claims of minority
shareholders and the expression of ‘shareholder democ-
racy’22 within large public corporations. Social activists
tend to be motivated by social reform and, therefore,
seek changes to corporate policies. The economic power
and visibility of companies are good reasons for pursu-
ing social changes by means of corporate activism.23 In
common practice, activist shareholders are, for example,
interested in the disclosure of the environmental files of
the company, the term of contracts with suppliers, the
employment of child labour and the end of testing prod-
ucts on animals. In addition to this, they will organize
media campaign for better results.24

3.2 Shaping a Long-Term Corporate Strategy
It has been stated that minority shareholders in public
firms do not have enough power to influence the man-
agement in pursuing changes on corporate policies.25

Corporate law provisions of most jurisdictions grant the
authority over corporate affairs to the board of directors
and its hired officers who also served for the protection
of minority shareholders’ interests.26 However, the
influence of shareholders over managerial decisions has
been notably increasing as investors decided to take an
active position towards social, environmental and gover-
nance issues.27 Non-financial performance has targeted
corporate boardrooms more than ever as investors
believe that environmental and social issues can have a
significant impact on shareholder value on a long-term
basis.28 Currently, this battle is being fought by activist
institutional investors, who are in a better position to
pursue new corporate directions than dispersed individ-
ual investors.29

Institutional investors, in defending their financial
interests, pursue corporate activism, so it is questionable
why they would be interested in pursuing social
changes. For those who are not social activists per se, the
impact of sustainable development within businesses has
led shareholders to take notice of the claims of all the

20. Amann et al. 2007: “…activism includes all actions and procedures
undertaken by one (or several) characteristics of the firm in order to
better respond to his or their financial, social or ethical expectations…
activism is the expression of a governance mechanism used by compa-
nies which allows all shareholders to express their voice in numerous
domains regardless of their participation in the capital…”

21. Ibid.
22. Sutherland 2011: “…shareholder democracy relates the ability of share-

holders to influence or determine the course of business…”
23. Tkac 2006.
24. Amann et al. 2007.
25. Anabtawi & Stout 2008.
26. Armour, Hansmann & Kraakman 2009.
27. Posted by Hirts 2011.
28. E&Y shareholders’ press boards on social and environmental risks in

<www. ey. com/ US/ en/ Services/ Specialty -Services/ Climate -Change -and
-Sustainability -Services/ Shareholders -press -boards -on -social -and -envi
ronmental -risks - - -Is -your -company -prepared -> (last accessed 21 April
2015).

29. Lovenheim v. Iroquois Brands, Ltd. was one of the last relevant cases to
involve the participation of a single investor.
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other stakeholders. Such attention to environmental and
social issues is seen as a protective device to avoid any
potential financial harm, which may be caused by stake-
holders’ complaints.30 The awareness of such issues is
allegedly driven by the possible negative impact on
financial returns rather than by any ethical reasons.31

Additionally, a social policy resolution could likely lead
to better financial results within the company. Even
more, companies that are underperforming in corporate
social responsibility issues can be at greater risk from
adverse regulatory or legislative actions, or judicial deci-
sions.32

Concurrently, socially responsible investments (SRI)
emerged to compensate the inefficiencies of corporate
law towards companies’ social performance. Social
investors aim to enhance non-financial values within
companies such as human rights, labour standards,
environmental issues and ethical concerns.33 Basically,
they believe that companies have the power and respon-
sibility to operate for the benefit of others.34 The inclu-
sion of non-financial criteria into their portfolios is
essential in achieving long-term investment returns.
The United Nations Principles for Responsible Invest-
ment35 and the Carbon Disclosure Project36 are just few
examples that prove the rising number of investors com-
mitted to take a sustainable view towards businesses.37

Additionally, the creation of ‘Benefit Corporations’ and
‘B Corps’ has boosted a market-based solution to short

30. Ibid.
31. Richardson 2012.
32. Rojas et al. 2009.
33. Richardson 2012.
34. Tkac 2006.
35. The United Nations-supported Principles for Responsible Investment

(PRI) Initiative is an international network of investors committed to
incorporate in their businesses environmental, social and governance
factors. They believe that “the generation of long-term sustainable
returns is dependent on stable, well-functioning and well-governed
social, environmental and economic systems”. In incorporating sustain-
ability issues in their investment decision-making and ownership practi-
ces, six principles must be put into practice. Principle 1: incorporate ESG
issues into investment analysis and decision-making processes; Principle
2: be active owners and incorporate ESG issues into ownership policies
and practices; Principle 3: seek appropriate disclosure on ESG issues by
the entities in which investing; Principle 4: promote acceptance and
implementation of the Principles within the investment industry; Princi-
ple 5: work together to enhance effectiveness in implementing the Prin-
ciples; and Principle 6: report on activities and progress towards imple-
menting the Principles. See <www. unpri. org/>.

36. The Carbon Disclosure Project (CDP) is an international, not-for-profit
organization which provides a system for companies and cities to meas-
ure and disclose their impacts on the environment and natural resources
with the aim to take action to reduce them. See <www. cdp. net/ en -US/
Pages/ HomePage. aspx>.

37. Hirst 2011.

termism.38 This new legal form of companies pursues
profits while also considering benefits to society.39 Com-
panies with benefits have an explicit social or environ-
mental goal, and give shareholders’ additional rights to
hold the board and managers accountable for the inter-
ests of multiple stakeholders.40

A social issue can firmly impact companies’ risk man-
agement and financial performance. The message for
directors is clear: a company’s social and environmental
policies correlate strongly with its risk management strategy
and ultimately its financial performance.41 Accordingly,
directors should address social issues with particular
attention in lieu to reduce potential liabilities. For
example, a useful tool is to count with due diligence
processes that assess and reduce corporate involvement
in human rights abuse.42 Thereby, boards can be shiel-
ded against mismanagement claims originated by share-
holders.
In Lovenheim v. Iroquois Brands, Ltd., it was argued by
the company that the examination of a social issue with-
in the company’s operations could likely increase its
financial costs that would, in turn, end negatively in the
decrease of the stock price. It is quite likely that those
who voted against Lovenheim’s proposal were focusing
exclusively on the return of their financial investment in
Iroquois. Companies with dispersed stock ownership
will, in general, give rise to diverging interests. Probably
the majority of uninformed shareholders will vote in
consideration to their financial return before expressing

38. Benefit corporations are companies created under American corporate
law and should not be confused with ‘B Corps,’ which refers to compa-
nies certified by the NGO B Lab to meet specific standards for social
and environmental performance. Companies with benefits have gained
the attention of key market players seeking responsible investments.
See <www. forbes. com/ sites/ theyec/ 2014/ 05/ 30/ why -consider -a -bene
fit -corporation/>. See also <www. economist. com/ node/ 21542432>.
Also in <www. huffingtonpost. com/ gov -jack -markell/ public -benefit -
corporation_ b_ 3635752. html>. Benefit corporations are legal creations
under US law. Twenty-eight American states have passed benefit cor-
poration legislation. The legal framework de-regulates the purpose of a
corporation, giving businesses the additional freedom to consider stake-
holders in addition to profit. More information about Benefit Corpora-
tions can be seen in <http:// benefitcorp. net/>. B Corps are certified by
the non-profit company B Lab, to meet rigorous standards of social and
environmental performance, accountability, and transparency. Nowa-
days, there is a growing community of more than 1,000 certified B
Corps from 33 countries and over 60 industries. More information
about B corps can be seen in <www. bcorporation. net/>.

39. See <www. newyorker. com/ magazine/ 2014/ 08/ 04/ companies -benefi
ts>: “…Shareholders can sue its directors for not carrying out the com-
pany’s social mission, just as they can sue directors of traditional com-
panies for violating their fiduciary duty…At a B corp, though, share-
holders are just one constituency. Patagonia doesn’t need to worry
about investors’ opposing its environmental work, because that work is
simply part of the job…”.

40. For B corps “…adopting the B Corp legal framework to expand the def-
inition of the ‘best interests’ of the corporation should reduce the liabili-
ty for Directors and Officers by creating legal protection (called ‘safe
harbor’) for them to take into consideration the interests of multiple
stakeholders when making decisions, particularly when considering
financing and liquidity scenarios. Adopting the B Corp legal framework
will, however, give shareholders additional rights to hold Directors and
Officers accountable for taking into consideration these same interests
when making decisions…”

41. E&Y shareholders; press boards on social and environmental risks.
42. Sherman & Lehr 2010.
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their concern on non-financial aspects of the company.
The shareholders of Iroquois were not interested to
spend time and money in a social aspect that was of
insignificant economic relevance for the company.
The adoption of a sustainable or long-term corporate
strategy has been reinforced during the last decades,
particularly after the appearance of the continual debate
concerning the ‘goal’ of companies. The debate over the
corporate goal of companies started in 1932 as a result of
the dispute between two corporate scholars, Adolph
Berle and Merrick Dodd. The first, co-author of the
Modern Corporation,43 argued that all powers granted to
the management are at all times exercisable only for the
benefits of the shareholders. Against this view, Dodd
claims that the business corporation is an economic
institution which has a social service as well as a profit-
making function.44 The question was whether compa-
nies should focus in maximizing shareholders’ wealth or
if there was a broader social purpose that also served the
interests of stakeholders like customers and employees
and even the society as a whole.
Decades later, in 1970, Milton Friedman’s article in the
New York Times Magazine45 received much attention
from scholars and the public. Against the idea of a
broader social purpose of companies, the scholar stated
that “the social responsibility of business is to increase
its profits”. Moreover, during the 1970s, economists
from the Chicago School of free market, played an
important role to raise the shareholder-primacy thinking
among the academia arguing that the proper goal of cor-
porate governance was to make shareholders as wealthy
as possible.
By the end of 1990s, the shareholder wealth maximiza-
tion was the only proper goal of companies.46 However,
the decline of this shareholder primacy model was closer
than expected. After major business scandals in the
beginning of the 21st century and the financial crisis of
2008, the shareholder primacy view became firmly ques-
tioned.47 The assumption that companies were ‘owned’
by shareholders solely interested in the maximization of
profits was said to be embedded in economic theories.48

Excessive risk taking and accounting frauds were a con-
sequence of the shareholder value maximization. In the
US, a country strongly characterized for embracing a
shareholder-oriented model, started being questioned
for promoting a model that was having no legal support.49

The issue of a long-term corporate strategy is that
shareholders have different time horizons. Management
decisions based exclusively on shareholder value think-
ing can be profitable on a short-term period but value
destroying over a longer period of time. A corporate

43. Berle & Means 1932. The Modern Corporation and Private Property
was written by Adolf Berle and Gardiner Means and published in 1932.
Regards the foundations of US corporate law.

44. Berle 1932; Dodd 1932.
45. See <http:// query. nytimes. com/ gst/ abstract. html ?res= 9E05E0DA153CE

531A15750C1A96F9C946190D6CF>.
46. Hansmann & Kraakman 2000.
47. Elhauge 2005.
48. Stout 2012.
49. Ibid.

decision-making strategy that integrates social and envi-
ronmental elements allows the board to better resolve
conflicts among diverging shareholders’ interests. For
example, some shareholders expect to receive early divi-
dends by the end of the year, others might want to give
priority to an investment plan on research and develop-
ment, and others might be interested in exploring new
market opportunities by means of a strategy of diversifi-
cation. Companies desire to attract investors with long-
term horizons rather to cope short-term performance
pressures originated from active traders.50 Recent stud-
ies have demonstrated that ‘long-term investors lead to a
range of corporate behaviours that increase shareholder
value’.51 Thus, a long-term corporate strategy should be
the path to balance diverging shareholders’ interests.
In shareholder-oriented systems there are minimal
incentives for shareholders to vote guided by the public
interest. The term ‘public interest’ has little presence in
corporate law doctrine.52 By contrast in stakeholder-ori-
ented systems the public interest is the foundation of
the corporate legitimacy.53 It is worth questioning
whether Rule 14a-8 should be an incentive to address
the notion of public interest in a system highly devoted
to the maximization of profits.54 When viewing compa-
nies as social enterprises, making profits for sharehold-
ers must be seen as a tool for enhancing the public inter-
est and not as a goal in itself.55 Thereof, the Business
Judgement Rule might well serve to incorporate social
standards in the corporate direction56 as the law pro-
vides for managerial discretion to advocate the public
interest.57 But, if the management is failing to incorpo-
rate social policies, it is defensible that responsible
shareholders are willing to do so.
It has been argued that when the power to make strate-
gic decisions is fully concentrated in the hands of the
management, it seems to correlate with poor production

50. Beyer, Larcker & Tayan 2014.
51. Harford, Kecskes & Mansi 2015.
52. Lee 2012.
53. Article. 2:8 of the Dutch Civil Code, the duty to take the interests of

others: “Under Dutch law, shareholders – unlike management and
supervisory boards – are in principle not required to be guided by the
interests of the company and its affiliated enterprise. Shareholders may
therefore in principle give priority to their own interests, with due
regard for the principles of reasonableness and fairness. Based on these
principles, however, larger shareholders are considered to have a certain
responsibility towards other parties. Paragraph 9 of the Code’s pream-
ble provides: ‘The greater the interest which the shareholder has in a
company, the greater is his responsibility to the company, the minority
shareholders and other stakeholders’.”
“Institutional investors in particular are being called upon to accept
greater responsibility. Although the Code recognises such investors act
primarily in the interest of their ultimate beneficiaries or investors, it also
provides that ‘they have a responsibility to the ultimate beneficiaries or
investors and the companies in which they invest, to decide, in a careful
and transparent way, whether they wish to exercise their rights as
shareholder in a listed company’ (IV.4).”

54. Parkinson 1993.
55. Ibid.
56. Stout 2012.
57. Elhauge 2005. The author makes a theoretical explanation on the way

management discretion is exercised; which is through moral and social
norms.
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beneficing social performance.58 Those with an interest
in it or affected by it are thus willing to get involved in
strategic processes. Moreover, it could be argued that
social proposals should serve the public interest in a
similar approach, since institutional investors are being
called to engage with companies in a long-term perspec-
tive. Although this debate is beyond the scope of this
paper, it should be noted that in Medical Committee for
Human Rights v. Sec59 (the first relevant court case deal-
ing with shareholders’ social proposals), jointly with
Lovenheim v. Iroquois Brands, Ltd., the concept of public
interest was considered by the judges as favouring a
social cause. Presumably, behind a social shareholders’
proposal, the principle of shareholder democracy60 con-
verges with social welfare in a manner to assure an effec-
tive representation of the public interest in strategic
decisions.

3.3 The Risks of Excessive Shareholder
Empowerment

Shareholders’ proposals based on self-interested purpo-
ses – different from the interests of the company as a
whole – have been addressed in the form of legal stan-
dards. For instance, the recent financial crisis permitted
to discuss whether institutional investors should be sub-
ject to behavioural standards in the same manner as
directors.61 In that sense, the relation between institu-
tional investors and their engagement with companies
on a long-term basis has turned into a legal standard.62

Such demand for greater accountability on institutional
investors should be aligned with shareholders’ proposals
regulation. As a result, the shareholders’ meeting will be
better informed and prepared to vote on a social issue.

58. Branston, Cowling & Sugden 2006.
59. Lazaroff 1997. In Medical Committee for Human Rights v. Sec one of

the shareholders from Dow Chemical Company wanted to include a
proposal recommending ceasing the manufacturing of napalm – alumi-
nium soap made of naphthenic and palmitic acids used in warfare –
which was used during the Vietnam conflict. The product was devel-
oped in cooperation with the U.S. Army. Dow declined the inclusion of
the proposal based on the exclusion that was promoting ‘general eco-
nomic, political, racial, religious, social or similar causes’ and that it was
dealing with a ‘matter relating to the conduct of the ordinary business
operations’. The SEC state that such inclusion was in accordance with
Rule 14a-8. However, the court determined that there was no basis for
the exclusion based – among other reasons – that the foundations of
Rule 14a-8 relied on the philosophy of corporate democracy. For more
social proposals see New York City Employees’ Retirement System v.
American Brands, Inc.; Amalgamated Clothing & Textile Workers
Union v. Wal-Mart Stores, Inc.; and Cracker Barrel court decision on
employees discrimination on sexual orientation.

60. Tricker 2012, p. 90: “Advocates of shareholder democracy believe that
with the rights of share ownership come corporate governance respon-
sibilities.” In such manner, institutional shareholders have the duty to
control corporate decisions (which could lead in activism) and engage
with the company to improve long-term shareholder value (for instance
in the UK this has been enhanced with the introduction of the Steward-
ship Code in 2010).

61. Frentrop 2012.
62. On April of this year the European Commission proposed a Directive on

the encouragement of long-term shareholder engagement by institu-
tional investors and asset managers. See <http:// ec. europa. eu/
commission_ 2010 -2014/ barnier/ headlines/ news/ 2014/ 04/ 20140409_
en. htm>.

The debate on the amount of power that should be giv-
en to shareholders within large public companies is con-
tinuing. On the one hand, advocates of shareholder
democracy argue that shareholders have a monitoring
role regarding corporate activities and that they should
have more influence on managerial decisions to increase
corporate accountability and discipline management.63

But, such claim for major shareholder intervention is
based on the improvement of corporate performance
and shareholder value.64 Nowadays, the biggest concern
regards hedge fund activism firmly pursuing changes
for the immediate increase of stock market prices. Sup-
porting the doctrine, ‘the case for increasing shareholder
power’ may convert Rule 14a-8 into a double edge
sword. Although, recent studies have argued that the
intervention of activist hedge funds could serve the
long-term interest of companies and shareholders,65

some scholars have firmly addressed the critical situa-
tion of companies targeted by activist hedge funds pur-
suing self-serving interests.66 Such aggressive form of
activism causes adverse effects on the rest of the share-
holders, employees, communities and the economy.
These effects are recognized in the corporate literature,
since it has attributed the negative effects of activism of
short-term investors in underperforming companies.
The type of shareholder as described will try to pressure
the management to take decisions based exclusively on
the maximization of profits and leaving any social or
environmental policies out of the corporate agenda.67

For other scholars, minority shareholders’ activism in
the form of social proposals could be used to pursue
self-serving interests. Shareholders may use their power
simply to advance activist causes on social and political
topics without taking into account the interests of the
company as whole.68 As a result shareholders’ proposals
can leave the company in a disadvantaged position.
As a way to restrain behaviour based on self-interest,
some authors, who are firm opponents of shareholder
interventions, have recently argued that the Rule should
require major disclosure of the proponent’s motivations,
goals or economic interests, which would lead the share-
holders’ meeting to take decisions better based on the
company’s best interests.69 Furthermore, as a way to

63. Bebchuk 2005.
64. Ibid.
65. Bebchuk, Brav & Jiang 2015.
66. See Lipton 2015; Lipton 2013 “…To avoid becoming a target, compa-

nies seek to maximize current earnings at the expense of sound balance
sheets, capital investment, research and development and job
growth…” Also the author argues that the pressure to boost short-term
performance metrics was one of the causes of the 2008 fiscal crisis, “…
shareholder pressure was a contributing cause…” See also Lipton 2015.

67. Tricker 2012.
68. Bainbridge 2015.
69. Ibid. The author in this matters indicates the different types of activists:

“… not all shareholder interventions are created equally. Some are
legitimately designed to improve corporate efficiency and performance,
especially by holding poorly performing boards of directors and top
management teams to account. But others are motivated by an acti-
vist’s belief that he or she has better ideas about how to run the com-
pany than the incumbents, which may be true sometimes but often
seems dubious. Worse yet, some interventions are intended to advance
an activist’s agenda that is not shared by other investors.”
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guarantee the activism of long-term investors, rather
than short-term speculators, it would be advisable to
increase the terms of the eligibility requirement up to
two years. In accordance with this vision, some scholars
have argued that greater power should be given to
minority shareholders in large public companies along
with greater shareholder responsibility by means of
expanding the fiduciary duties traditionally applied to
the board of directors.70

Particularly, in Lovenheim v. Iroquois Brands, Ltd., the
court decision did not mention if the proposal of the
plaintiff was influenced by self-interested behaviour. It
is, however, unclear whether Lovenheim was genuinely
pursuing to address an eventual negative economic
impact based on reputational reasons or whether it was
simply a good approach to a general social concern.71

Moreover, an evaluation based merely on the social sig-
nificance of the proposal makes it difficult for judges to
stand for the best interests of all the key corporate play-
ers. In this sense, those shareholders who were purely
interested in their financial return from Iroquois (the
majority) were neglected by the court. It is thus ques-
tionable whether the Rule is meant to protect all share-
holders’ interests or just a part of them. In that sense, it
would be advisable to require fuller disclosure of the
proponent’s interests when a proposal is filed.

4 Valuable Tool to Influence
Managerial Decision

Usually after the failure of an informally negotiated pro-
cess between shareholders and management, the process
enters a conflict stage that entails the proposition of res-
olutions at the general meeting of shareholders.72 By
means of the Rule,73 shareholders in American public
corporations have the right to include their proposals in
the corporation’s proxy materials74 under a particular
procedure and eligibility test based on 13 grounds of
exclusion. This legal mechanism has been ruled by the
SEC since 1934 and was used for the first time in 1942.
What is relevant is to convince the board to add the pro-
posal to the agenda in order to be voted in the next
annual shareholders’ meeting. With the submission of a
brief text in the proxy materials, shareholders can
require a specific action of the management to be pre-
sented and voted on at the next annual or special share-
holders’ meeting. However, even if the proposal gains a

70. Anabtawi & Stout 2008. The authors argue that the typical fiduciary
duties applicable to directors and officers and to some extent to control-
ling shareholders should also be applicable to minority shareholders as
they can use their empowered status to promote corporate actions that
give a personal, material economic benefit to the detriment or exclusion
of other shareholders.

71. It the case of Iroquois Brands, the reason to divest the business after all
was motivated by economic and reputational reasons.

72. Amann et al. 2007.
73. Shareholder Proposal Rule, 17 C.F.R. § 240.14a-8 (2012).
74. Dhir 2006.

majority vote, the management is still not obliged to
implement it.75

The majority of corporate scholars consider a share-
holders’ proposal under Rule 14a-8 as a valuable tool of
corporate governance that is meant to influence manage-
rial decisions.76 It is also viewed as a unique mechanism
in corporate law, as it provides shareholders with the
opportunity to initiate corporate action,77 thereby negat-
ing the traditional decision-making model in which the
board acts and the shareholders mostly react.78 Overall,
it serves as an effective channel of communication for
shareholders79 to voice their concerns to the manage-
ment and other shareholders on the company’s financial,
governance and social performance.80 Shareholder par-
ticipation, by means of proxy proposals, is a useful
and relevant way of mitigating managerial agency prob-
lems.81 Conversely, as mentioned earlier, it has been
questioned whether activists are using the Rule simply
for their own self-interests rather than for the best inter-
ests of the company.82 In addition to this, it has to be
said that much of its ineffectiveness is attributed to its
mere precatory nature.83

There are several requirements with regards to eligibili-
ty in order for the proposal to be included in the proxy
materials. In general terms, the proponent must have
continuously held at least $2,000 worth of stock, or
1 percent of the outstanding voting shares, for a period
of at least one year before the proposal is submitted.
Among other exceptions, the company may exclude the
proposal if it relates to operations which accounted for
less than 5 percent of its total assets at the end of its
most recent fiscal year, for less than 5 percent of its net
earnings and gross sales in its most recent fiscal year and
if it is not otherwise significantly related to the compa-
ny’s business.84 If the company considers that the pro-
posal has failed to meet one or more requirements, the
management can request a no-action letter from the
SEC, stating that the company is allowed to omit the
proposal from the proxy materials.

75. Staff Legal Bulletin No. 14 of the Division of Corporation Finance Publi-
cation of CF Staff Legal Bulletin, 13 July 2001: “Rule 14a-8 provides an
opportunity for a shareholder owning a relatively small amount of a
company’s securities to have his or her proposal placed alongside man-
agement’s proposals in that company’s proxy materials for presentation
to a vote at an annual or special meeting of shareholders. It has become
increasingly popular because it provides an avenue for communication
between shareholders and companies, as well as among shareholders
themselves…”

76. Renneboog & Szilagyi 2010; Bebchuk 2005; Dhir 2006; Schwartz &
Weiss 1977.

77. Dhir 2006.
78. Bainbridge 2008.
79. Dhir 2006.
80. Mueller 1998. See also Rojas 2009.
81. Bebchuk 2005.
82. Bainbridge 2015; Anabtawi & Stout 2008.
83. Gillan & Starks 2000; Levit & Malenko 2011.
84. The management can require the SEC to exclude a proposal on several

grounds. For a proposal to pass the eligibility test it cannot; (1) reflect a
personal grievance; (2) require the firm to violate state, federal, or inter-
national law; (3) relate to operations accounting for less than 5 percent
of the firm’s assets, sales, and revenue, or; (4) deal with a ‘matter relat-
ing to the company’s ordinary business operations’.
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The administration procedure of the Rule has been par-
ticularly contested by activists and has thereby been
amended several times over the years.85 The administra-
tive application given by the SEC has been contradicto-
ry. A lot of confusion has surrounded the content of no-
action letters that have been issued, particularly because
of the inconsistency in the applicability of the Rule’s
exceptions and its several amendments.86 Such a lack of
guidance in respect to eligibility requirements and the
proper application of the Rule’s exceptions encouraged a
vast number of lawsuits, with Lovenheim v. Iroquois
Brands, Ltd. being one of the first.

4.1 Social Contribution of Rule 14a-8
Originally, social proposals were not considered at all.
During the first few years, the SEC excluded proposals
made primarily ‘for the purpose of promoting general
economic, political, racial, religious, social or similar
causes’. However, the rise of social causes in the 1960s
changed the corporate landscape, and shareholders,
including activist shareholders, began to question the
corporation’s role in society.87 The corporate activism of
the 1970s was seen as a propaganda war against corpo-
rate capitalism, and yet social proposals in that time did
not create any fundamental change in the corporate sys-
tem.88 The Rule was basically used as a device by social
activists to promote unnecessary struggles between acti-
vist shareholders and managers.89 The current regula-
tion at that time was damaging the efforts to achieve the
democratic participation of shareholders.90

The major shift came in 1972. For the first time, a court
reviewed certain social aspects of the Rule in Medical
Committee for Human Rights v. SEC.91 Consequently, in
1976 the SEC allowed the inclusion of social policy pro-
posals in proxy materials. This was after deleting the
social cause provision and allowing management to
exclude shareholders’ proposals if they involved busi-
ness matters that were mundane in nature, or if the pro-
posal did not involve any substantial policy or other
considerations. This meant that managers could no lon-
ger exclude proposals with significant policy implica-
tions.92

It should be noted that shareholder democracy is the
foundation of Rule 14a-893 as it is primarily meant to
protect shareholders.94 As confirmed in the most influ-
ential cases on social actions, the Rule is meant to
enhance corporate democracy and to improve the course
of business in case of management bad performance.95

85. Friedman 2011, p. 51.
86. Lazaroff 1997.
87. Mueller 1998.
88. Manne 1971. The author was a visionary in recommending the use of

shareholder proposals for the election of a corporate compliance offi-
cer…‘a kind of social responsibility ombudsman’.

89. Manne 1971.
90. Ibid.
91. Dhir 2006.
92. Ibid.
93. Manne 1971.
94. About the case of Medical committee, see Coffee, Chopper & Gilson

2004, p. 93.
95. Lazaroff 1997.

In general terms, the social contribution is given by the
fact that shareholders’ proposals provide individuals
with an opportunity – although not binding – to guaran-
tee the social role of corporations, they foster debate on
economic and social issues, and it is likely that they
improve managers’ decisions.96 It must be noted that
social proposals for a long time played a subsidiary role
towards the American Congress incapacity to rule or act
on social topics.97 However, such view has changed par-
ticularly since the American Congress decided to take
action on polemic social issues related with conflict min-
erals abroad.98

Currently, shareholders’ social proposals are considered
one the most common categories of shareholders’ pro-
posals submitted during the last years. According to
recent studies, ‘shareholders’ proposals on environmen-
tal and social topics represent 52 percent of all share-
holders’ proposal submissions so far in 2015, compared
to 46 percent in 2014 and 39 percent in 2013’.99 Rooted
on Rule 14a-8, investors’ attention on sustainability
practices in the US is on rise.

4.2 Social Significance of Ordinary Business
Matters

Currently, the debate has led to one of the Rule’s excep-
tions. The ordinary business exclusion has been called
the ‘most perplexing’ of the exclusions.100 Proposing
recommendations or changes in routine matters is not
permitted.101 Consequently, Rule 14a-8(i)(7) permits
the exclusion from proxy statements of any proposals
that are related to ordinary business matters. In other
words, recommendations should relate to important pol-
icy issues relevant to the company’s business.102 This
entails the task of identifying what is ordinary and what
is not, which can be difficult. The SEC has not been
clear in defining when a particular issue is not ordinary
business and, so it has become a significant matter of

96. Mueller 1998.
97. Sachs 2012.
98. According to a report issued by the Congressional Research Service,

authored by Michael V. Seitzinger and Kathleen Ann Ruane, 2015,
Conflict Minerals and Resource Extraction: Dodd-Frank, SEC Regula-
tions, and Legal Challenge, in relation to the armed conflicts occurring
in the Democratic Republic of Congo the American Congress addressed
the necessity for transparency of resource extraction payments as fol-
lows: “…The Dodd-Frank Wall Street Reform and Consumer Protection
Act (Dodd-Frank) added two sections to deal with these issues. Both of
the sections require the issuing of regulations by the SEC in order to
make public the involvement of U.S. companies in conflict minerals and
in resource extraction payments. Very briefly, Section 1502 mandates
the SEC to issue rules requiring the disclosure by publicly traded compa-
nies of the origins of listed conflict minerals. Section 1504 mandates
SEC rules requiring resource extraction issuers to disclose payments
made to a foreign government or the federal government for the pur-
pose of the commercial development of oil, natural gas, or minerals.
The SEC has issued final rules, and court cases have challenged the rules
on several grounds…)…”

99. Posted by Yaron Nili, <http:// corpgov. law. harvard. edu/ 2015/ 04/ 28/
shareholder -proposal -landscape/>.

100. Sullivan & Cromwell Report July 10, 2015 “… Excluding Shareholder
Proposals: Trinity Wall Street v. Wal-Mart Stores, Inc.” <www. sullcrom.
com/ siteFiles/ Publications/ SC_ Publication_ Excluding_ Shareholder_
Proposals_ Trinity_ Wall_ Street_ v_ Wal_ Mart_ Stores_ Inc. pdf>.

101. Friedman 2011.
102. Ibid.
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contestation.103 It has been highly complex for the SEC
and so on for judges to define the line between ordinary
business operations and social policy matters.104

Some court cases have illustrated the inconsistency of
the SEC in respect to ordinary business matters. In
1991, shareholders of Amalgamated Clothing and Tex-
tile Workers Union submitted a proposal to Dayton
Hudson Corporation asking to report on equal employ-
ment opportunity initiatives. The company excluded
the proposal, since employment issues were related to
ordinary business matters. The SEC refused to issue a
no-action letter, stating that an equal employment
opportunity would involve policy decisions beyond
those personal matters that constitute the company’s
ordinary business. One month later, the SEC sided with
Wal-Mart Stores, Inc., to exclude an identical proposal
submitted once again by Amalgamated Clothing and
Textile Workers Union. Although both cases were
focussed on the interpretation of the same exclusion, the
SEC concluded that in the first case, the proposal
should not be excluded, as it was not related to ordinary
business matters, while with respect to the second case,
the SEC sided with the company.105 Another relevant
case is dated back in 1992, called Cracker Barrel. Crack-
er Barrel, a restaurant chain, fired a group of employees
based solely on their sexual orientation. One of its share-
holders, New York City Employees’ Retirement System
(NYCERS), submitted a proposal pursuant to Rule
14a-8, requiring the amendment of its non-discrimina-
tory hiring policy statement. The company refused to
include such proposal stating that it was related to ordi-
nary business matters.106 However, at NYCERS’
request, the court reversed the SEC’s decision and the
proposal was admitted for shareholders’ voting. The
result was the full incorporation of non-discrimination
policies within the company.
These cases show the ability of the Rule to initiate social
policies within corporations. Now, the purpose of the
current controversial Rule’s exception implies that what
is ‘mundane in nature’ should remain within the man-
agement’s exclusive providence, whereas shareholders
are entitled to have a say on those things which consti-
tute significant policy matters.107 On this matter, the
SEC has confirmed that:

Certain tasks are so fundamental to management’s
ability to run a company on a day-to-day basis that
they could not, as a practical matter, be subject to
direct shareholder oversight. Examples include the
management of the workforce, such as the hiring,
promotion, and termination of employees, decisions
on production quality and quantity, and the retention
of suppliers. However, proposals relating to such
matters but focusing on sufficiently significant social
policy issues (e.g., significant discrimination matters)

103. Dhir 2006.
104. Sullivan & Cromwell 2015.
105. Dhir 2006.
106. Sachs 2012.
107. Ibid.

generally would not be considered to be excludable,
because the proposals would transcend the day-to-
day business matters and raise policy issues so signifi-
cant that it would be appropriate for a shareholder
vote.108

Notwithstanding, if the SEC promotes shareholders to
submit proposals that are related to tobacco products,
disclosure of political activities and supply chain envi-
ronmental issues, it is quite difficult for shareholders to
demonstrate that those are not part of the ordinary busi-
ness activities of the company.109 Therefore, the SEC
will continue with the case-by-case illustration model
and judges are recommended to refer to Lovenheim v.
Iroquois Brands, Ltd.110 The exclusion under Rule
14a-8(i)(7) should be revised as it has been demonstra-
ted to be ineffective to address social concerns.
One of the most recent actions dealing with sharehold-
ers’ social proposal was seen in Trinity Wall Street v.
Wal Mart Stores Inc. Trinity.111 An episcopal parish in
New York City, submitted a proposal for Wal-Mart’s
2014 annual meeting requesting that the Compensation,
Nominating and Governance Committee Charter be
amended in order to develop and implement standards
for use in deciding whether to sell a product that ‘(1)
especially endangers public safety; (2) has the substan-
tial potential to impair the reputation of Wal-Mart and/
or; (3) would reasonably be considered by many offen-
sive to the family and community values integral to the
Company’s promotion of its brand.’ The aim was to
pressure the board in order to stop the sell of fire guns.
Wal-Mart obtained a ‘no-action letter’ from the SEC
based on the ordinary business exclusion. Trinity deci-
ded to go further and filed a suit. The Court supported
Trinity’s shareholders’ proposal considering that it did
not deal Wal-Mart’s ordinary business operations.
Social policy issues, such as the sale of high-capacity
firearms, may ‘transcend the day-to-day business mat-
ters’. According to the Court’s decision, Trinity may re-
submit its proposal for Wal-Mart’s 2015 annual meet-
ing.
However, on 6 July, the US Court of Appeals for the
Third Circuit reversed the decision.112 According to the
Court’s opinion, it was argued that the shareholders’
proposal relates to ordinary business operations despite
the fact that raises a significant social policy issue. The
subject matter of the proposal ‘targets day-to-day deci-
sion-making” and so to excludable from being included
in the proxy statements. The court also sustains that
Wal-Mart being a retailer of multiple products com-
mands the determination of an appropriate mix of prod-
ucts to the management and to the board of directors.

108. Amendments to Rules on Shareholder Proposals, Exchange Act Release
No. 34-40018, 1998 WL 254809.

109. Bainbridge 2015.
110. See Bainbridge 2011.
111. “Third Circuit Provides Guidance on Excluding Shareholder Proposals”,

posted by Buckholz et al. 2015.
112. Trinity Wall St. v. Wal-Mart Stores, Inc., No. 14-4764 (3d Cir. July 6,

2015).
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By contrast, a decision to stop selling a particular prod-
uct is more likely to transcend ordinary business matters
(like when the company is a manufacturer of a narrow
line of products). Wal-Mart is a major retailer and Trin-
ity’s proposal addressed how Wal-Mart approaches
merchandising decisions and not addressed a formal
request to stop selling fire guns.

4.3 Non-Binding Nature of Rule 14a-8
As mentioned earlier, the Rule is precatory in its nature.
Even if shareholders approve the resolution by more
than 50 percent of the votes, the management can
decide not to implement it.113 Only the proposals that
are likely to increase the value of the company, or have
strong support from the shareholders, tend to be accep-
ted.114 Because of the aforementioned condition, some
scholars argue that proposals from shareholders can in
no way determine corporate policy, meaning that, as in
all corporate law systems, the board is still responsible
in running the company.115 In addition, the inability of
the Rule to change corporate policies has been suppor-
ted by empirical studies that have evaluated the mecha-
nism as inefficient,116 thereby considering it as little
more than a simple channel of communication.117

Nonetheless, Rule 14a-8 is still a very powerful tool for
minority shareholders as they can influence managerial
decisions even if their proposals do not pass. For
instance, social policy proponents are aware of the non-
binding feature of the Rule and its likely unpromising
outcomes. In that sense, a social proponent will seek to
call attention to an issue in order to obtain legislative or
regulatory changes or to influence public attitude more
generally, rather than to expect any immediate change
in the social policies of the company.118 Thus, the goal
for a proponent is to obtain enough votes for the pro-
posal in order for it to be re-submitted the following
year.119 This goal is more like a broader strategy and
bears similarities to the one illustrated in Lovenheim v.
Iroquois Brands, Ltd.
Furthermore, even withdrawn or rejected proposals of
the shareholder are viewed as proper governance mech-
anisms to foster corporate changes. As a means to avoid
negative publicity or an adverse vote at the sharehold-
ers’ meeting, managers frequently invite activist share-
holders to negotiate privately before the initiation of a
submission. This results into the possibility that the
proponent might come to a satisfactory agreement,
meaning having the proposal or request fully or partially
implemented.120 This suggests that private negotiations
are an alternative mechanism that should not be under-
estimated.

113. Rojas 2009.
114. Levit & Malenko 2011.
115. Thompson & Edelman 2009. The board authorial power is reinforced

with the Business Judgement Rule.
116. Rojas 2009.
117. Amann et al. 2007: “… these proposals are just meant to inform the

management of the various shareholders opinions…”
118. Friedman 2011.
119. Ibid.
120. Bauer, Moers & Viehs 2015.

Empirical studies have demonstrated that a majority of
votes on non-binding proposals of the shareholders have
a persuasive effect on managerial decisions.121 In 2013,
evidence from the proxy access of the largest American
companies suggested that environmental and social
issues represented the principal category of sharehold-
ers’ proposals submitted.122 Moreover, voting support
has notably increased, even reaching the threshold level
of 30 percent support, which is seen as sufficient to be
considered by the management.123 Empirical evidence
has also demonstrated that regardless of the precatory
nature of shareholders’ proposals under the Rule, as
many as 40 percent of those proposals which achieve a
majority vote are implemented.124 Furthermore, direc-
tors are strongly pressured to respond the demands of
shareholders’ proposals. This is caused by the fact that
if they receive more than 50 percent of the votes and
they fail to respond, they surely will be targeted for
removal in the forthcoming year.125 In response, one of
the two major proxy advisory firms in the US has rec-
ommended in its proxy voting policies for the 2014
proxy season to vote against director nominees when the
board has failed to act on shareholders’ proposals that
received the support of a majority of the shares cast in
the previous year.126 Clearly, the current message for
American directors is that shareholders’ proposals
should not be underestimated as their non-binding sta-
tus is being diminished.

5 Shareholders’ Social
Proposals in the EU

In contrast to the situation in the US, adopted share-
holders’ proposals are binding in the UK and in most of
Continental European jurisdictions.127 The European
binding feature of shareholders’ proposals should thus
encourage greater attempts at influencing corporate
direction. However, such is not the case, at least not in
Continental Europe, where any activity to submit share-
holders’ proposals is still rare. Instead of submitting
proposals, shareholders prefer to negotiate behind the
scenes.128 Friendly negotiations are a common practice,
especially within countries with large concentration of
stock ownership.129 Consequently, European sharehold-

121. Renneboog & Szilagyi 2011.
122. Ernst & Young Report 2013. The report states that other major propos-

als are related with board-focused, compensation and anti-takeover
strategic proposals.

123. Ibid.
124. Cziraki & Renneboog 2009. For more empirical studies on the effective-

ness of shareholders’ proposals, see Bizjak & Marquette 1998; Martin &
Thomas 1999; Thomas & Cotter 2007; Ertimur, Ferri & Stubben 2008.

125. E&Y shareholder press boards on social and environmental risks.
126. See from the Institutional Shareholder Services the 2014 U.S. Proxy

Voting Concise Guidelines <www. issgovernance. com/ file/ files/ ISS2014
USConciseGuidelines. pdf>.

127. Ibid.
128. Cziraki, Renneboog & Szilagyi 2009.
129. Amann et al. 2007.
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ers’ proposals have not received much attention from
corporate law scholars.130

5.1 The Restricted Landscape for Shareholders’
Proposals in Europe

It is notable that even though shareholders in the US
must cope with the precatory nature of proposals, they
still serve as an advanced model of shareholder engage-
ment and activism. Therefore, it is arguable why share-
holders in European companies are so reluctant to sub-
mit proposals considering their binding nature. This
could partially be explained by the fact that shareholders
in European companies may easily call for extraordinary
meetings, in contrast to the American-restricted situa-
tion.131 Therefore, managers in European companies
will try to negotiate before reaching the phase of a con-
flict form by means of the requisition of an extraordina-
ry shareholders’ meeting.132 Conversely, American
shareholders may only have this right if stipulated under
the company’s articles of association.
Additionally, the ownership structure is another reason
to take into consideration for the scare activity on share-
holders’ proposals in Europe. Deviations from ‘one-
share-one-vote’ principle, existence of multiple voting,
pyramidal structures and cross-ownership structures are
common features of most Continental European compa-
nies.133 Under such corporate structures it is common to
resolve differences behind the scenes, particularly when
considering that proposals are seen as a negative signal
of governance and drivers of a negative stock price
effect.134 Furthermore, European minority shareholders
do not enjoy the level of legal protection that is given in
the US. In addition, some Continental European firms
still have the multiple classes of shares, thus avoiding
the one-share-one vote rule.135 It has even been stated
that lawsuits may be more effective than the practice of
submitting proposals.136 In recent years, however,
minority shareholders in Germany and the UK have
considerably increased their participation by means of
corporate activism.137

130. Richardson 2012: “…shareholder advocacy is predominantly a North
American tradition and is not as widely practiced among European
social investors or in other markets…”

131. Cziraki, Renneboog & Szilagyi 2009. For instance, in the UK, France,
Germany, Norway, the Netherlands, Switzerland and even Russia share-
holders, are entitled to put items on the agenda and call for extraordi-
nary meetings. In general, the percentage ownership required to call for
an extraordinary meeting and submit a proposal is between 5 and 10
percent. Notably in the Netherlands, the ownership percentage to sub-
mit proposals is of 1 percent or share ownership of EUR 50 million of
the firm’s shares and certificates (depository receipts?). However, in
Dutch companies, specific proposals may be exclusively initiated by the
board.

132. See Amann 2007, p. 341 about the two forms of relationship between
institutional investors and companies.

133. Renneboog & Szilagyi 2013.
134. Cziraki, Renneboog & Szilagyi 2009: ‘likely a controlling shareholder is

willing pressure the board so as to friendly negotiate with a dissenting
or unhappy minority shareholder. A wise decision is to avoid any inter-
vention during a general or extraordinary shareholders’ meeting as it is
the best scenario for shareholders’ activism’ (Amann et al. 2007).

135. Cziraki, Renneboog & Szilagyi 2009.
136. Girard 2009.
137. Fairfaix 2008.

Overall, the impediment for the proliferation of Europe-
an shareholders’ proposals, lies on the diverging regula-
tion concerning proxy submissions across jurisdictions.
Recent empirical research on shareholder engagement in
European companies conclude that the technical solici-
tation process entails too many barriers in allowing
shareholders to submit proposals.138 The fact that in the
US shares must be registered makes it easy for share-
holders to contact other shareholders. By contrast in
most European jurisdictions, ownership is not recorded
because of the existence of bearer shares, which of
course is seen as a barrier for shareholder engagement.
If shareholders where communicated with other share-
holders it would be easier for the proponent to gather
greater support in order to succeed with the proposal.
Equally, it has been demonstrated that high minimum
ownership thresholds and the existence of share block-
ing tend to diminish shareholders’ proposals.139

European regulatory framework has been especially con-
cern on European shareholders’ ‘rational apathy’.140

The last revision on the Shareholders Rights Directive
(Directive 2007/36/EC) – which aims to encourage
long-term shareholder engagement – has slightly
addressed one of the above-mentioned barriers. The
revision might have been a good opportunity to enhance
shareholders’ proxy submissions. However, the new text
did not took a clear stance towards the encouragement
of shareholders’ proxy submissions. Exceptionally, the
revision took a step forward in creating a ‘framework to
allow listed companies to identify their shareholders and
requiring intermediaries to rapidly transmit information
related to shareholders and to facilitate the exercise of
shareholder rights’.141

There is no strong recognition for encouraging proxy
submissions in Europe. Corporate scholars have argued
that European countries are not ready to apply the US
approach on the governance role of shareholders’ proxy
submissions.142 This is supported with the high five
percent minimum ownership requirement. As a result,
it is quite difficult for minority shareholders to form
coalitions in order to achieve the 5 percent threshold

138. Renneboog & Szilagyi 2013.
139. Ibid.
140. See <http:// ec. europa. eu/ internal_ market/ company/ shareholders/ inde

xa_ en. htm>.
141. See new Chapter IA: “Identification of Shareholders, Transmission of

Information and facilitation of exercise of shareholders rights”. The revi-
sion of the Shareholders Rights Directive states that “…the Identifica-
tion of shareholders has an impact on fundamental rights recognised in
particular in the Treaty on the Functioning of the European Union
(TFEU) and in the Charter of Fundamental Rights of the European
Union (Charter), notably the right to the protection of personal data
recognized in Article 16 TFEU and in Article 8 of the Charter. In view of
this and of Directive 95/46/EC of the European Parliament and of the
Council of 24 October 1995 it is necessary to strike a balance between
the facilitation of the exercise of shareholders’ rights and the right to
privacy and the protection of personal data. The identification informa-
tion on shareholders is limited to the name and contact details of the
corresponding shareholders and can only be used for facilitation of the
exercise of shareholder rights…”

142. Cziraki, Renneboog & Szilagyi 2009.
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basically because of the existence of bearer shares.143 It
seems that the revision of the Shareholders Rights
Directive intends to avoid situations of excessive share-
holders’ activism as frequently occurring in the US.
Thereby, it could be argued that the increasing demand
of social proposals promoted in the US and the limited
activity of European shareholder proposals are precipi-
tating the process of converge between the shareholder-
oriented model (predominant in the US and Anglo-
American countries) and stakeholder-oriented model
(predominant in Continental European countries). The
rise of social proxy submissions in the US – along with
other sustainable corporate initiatives144 – is changing
the primacy of shareholder wealth maximization view
within American boardrooms.

5.2 Relevant Data
Empirical data contains evidence that proposals address-
ing corporate social responsibility issues between 1998
and 2008 counted up to three in Continental Europe
and 18 in the UK.145 For instance, in the UK most
shareholders’ proposals are focussed on proxy contests
seeking board changes, whereas in Continental Europe
they are more focussed on governance matters. There is
a common element, however, being that most of the tar-
geted companies seem to be underperforming. More-
over, when a vote occurs at the general meeting, it tends
to have an adverse effect on the stock price.146 What is
more concerning is that the voting results on social pro-
posals are not being supported at shareholders’ meeting.
For instance, in the UK, before submitting a proposal, a
proponent is recommended to convince the rest of the
shareholders of the topic wanted to be placed in the
agenda of the next annual meeting, because it would be
difficult to pass the resolution otherwise.147 Therefore,
the lessons learned from the applicability of Rule14a-8
and its social contribution do not seem to be included in
European jurisdictions.148

Notwithstanding, in the UK, the submission of share-
holders’ proposals is receiving more attention and is
becoming notorious because of the support of some
charities.149 According to Section 338 of the Companies
Act 2006, shareholders in the UK may submit a propos-

143. Masouros 2010. Masouros adds that “the provision on shareholders’
proposals is ‘empty letter’, because the five percent ownership thresh-
old is still highly prohibitive, and shareholders are unable to communi-
cate and form coalitions due to a lack of infrastructure for proxy solici-
tation and even access to share registries”.

144. Other corporate initiatives in the US, like the Benefit Corporation legis-
lation, is fostering changes for the benefit of stakeholders and the pub-
lic interest.

145. Cziraki, Renneboog & Szilagyi 2009.
146. Ibid.
147. Kershaw 2012.
148. Cziraki, Renneboog & Szilagyi 2009.
149. Social proposals initiated by shareholders in the UK are as follows: 2007

Fair Pension Funds joint campaign with Oxfam medicines developing
countries; in 2003, The New York City Pension Funds seeks to enforce
Mac Bride principles in companies in Northern Ireland, based on the
non-discrimination of Catholics in the Northern Ireland Irish Labour; oil
companies BP and Shell faced shareholders’ resolutions on their contro-
versial Alberta Tar Sands projects. See more on <http://shareaction
.org/>.

al to be considered at the next annual general meeting,
but only if the proponent represents not less than 5 per-
cent of the total voting rights or if the proponent with
less than the required threshold has the support of
another 99 shareholders who have paid at least GBP100
per share.150 This eligibility requirement is considered
extremely strict and difficult to achieve for individual
investors, especially in comparison with the eligibility
criteria under Rule 14a-8 in the US. Thus, the chances
in the UK to pass shareholder-initiated resolutions at
the shareholders’ meeting effectively are limited, result-
ing in the majority of proponents trying to pursue other
alternatives.151

6 Conclusions

Do shareholders have the power to pass shareholder-ini-
tiated social resolutions at the shareholders’ meeting?
When deciding about the significance of social policies
in corporate law, the example of Lovenheim v. Iroquois
Brands, Ltd. illustrates the (social) role of the American
Securities Exchange Commission Rule 14a-8. The key
element in that case entailed the court considering the
proposal as eligible in the proxy statement of the compa-
ny, because it could be demonstrated that it was signifi-
cantly related to the firm’s business, not in its economic
context but in its social context. The proposal was rela-
ted to a matter with little economic significance, as it did
not comply with the 5 percent threshold requirement
for eligibility. The social significance of the proxy pro-
posal was clearly decisive in the court’s opinion.
Regardless of whether or not Peter Lovenheim was act-
ing in the best interests of the company or in his own
self-interest, the case confirmed the existence of a legiti-
mate governance tool to incorporate and improve corpo-
rate social policies within American large public compa-
nies. Nowadays, directors should not underestimate
shareholders’ proposals even if they are precatory in
nature. Moreover, they are a meaningful governance
tool that enables shareholders to influence managerial
decisions on the use of the company’s assets in a more
socially responsible manner.
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